Minutes of Subcommittece on Water Rights

July 8 and 9e 1977

The meeting was called tc order at 1300 pems July 8 by
Chairman Scullye. Al merbers wersa present except
Representative Day who was excusede. The primary purpose of
the meeting was the conduct of a seminar on water law basis
led by Professor Al Stone of the University of Montana Law
Schoole Professor Stone c¢cnducted the suminar Friday
afternoon and Saturday morning v2ginninj at 9 ae.me E&dited
proceedings are attachede

The committes convened a short business session on Saturdayy
July 7 3t 8 aeme

The first item discussed was the next meeting at which
Professor Frank Trelease would discuss the relationship of
Montana water law to interstate and ftederal resourcese The
commi ttee adiscussed the proposed costs of the sessiona
Senator Turnage moved that Professor Trelease be retaineds
Motion carried unanimouslye

The committee then discussed the committee bpduidger and
difficulties in c¢btaining tne money to hte spente The money
is in a Department of Natural Rescources approdriation not
directly available to the committecs A No warraent transfer
would make the money available to be managsed Dy the
Legislative Council for the committees Senator Turnaue moved
a no warrant transfer Dbe approved. Motion carried
unanimousliye. -

The committee decided that Judge Lessley stould make o
presentation in Octobers

The committee discussed the need to attend water meetings in
the reqion and statees Keprescntative Scully said a member
should attend the Five-State viater Conferencees preferravly
Senator Galte. The Gtudget should reflect funds for this
travele

Representative 5Scully said he would appoint a Representative
and a Senator to work with tob Purson on press releases for
the committee.

The business meeting adjourned a4t 9 aem,
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SEMINAR ON WATER LAW

Conducted by Professor Al Stone
for the Subcommittee on Water Rights

Julys 1977

Al_Stopne: 1 had this brief cutline distributed to you --
that was not for the purpose of showing you how we're going
to progress during this meetings although if it turns out
that ways we'll just go straight through it in ordere ©&ut I
hadn't intended to do thate I intended this outline to
raise a number of different questions that might ring a bell
in your mind that we would want to discusse S0 this is not
intended to be the direction cf the flowy but rathery I
thinks the direction of the flow should be determined by
your interestsy your questionsey your commentss your
declarationse 50 I really don't have it structured as
woula appear from havinyg set up the outlinee It is totally
unstructured and we'll just see what Kind of interests you
want to discuss and I hope that 1 can help in that
discussione

Just as a starty I would like to quote to you from Daniel
Webstery who saia:

"what do we want with this vaste worthless areas tnis
region of savages and wild beastss of deserts and
shifting sandsy and whirlwinds of duste of cactus and
prairie dogse To what use could we ever hope to put
these great deserts and those endless mountain ranges
-- impenetrable and covered to their bases with 2ndless
SNOowWe"

That's where we arce

I thought you'd Dbe interested in some physical facts with
respect to the occurrence of watere

Some physical factse.

le ilccurance of water: =illion A" % of fresh water
de Jceans 196090009000
be Total fresh water 3390164084 100%
(1) Polar ice 4 glaciers 2496689000 T572%
(2) Hydrated earth minerals 336 C«001%
(3) LAKES 101,000 231%
(4) RIVERS 933 2003%
() Soil moisture 209409 «D1%
(6) GW:
s To 2500 fta 345489000 11054
be 2503 tc 124500 49 5654000 13.83%
(7)) Plants and animals’ 915 «003%
(3) Atmosphere 11+500 «(357%
ce Hydrologic cycle {(annual):
(1) Precipiation on lana £94y 000
{(2) Stream runoff 249460

2. The 48 states average about 30"/yrey but with jreat



VAriatione

3. Montana outflow-runoff:

River: Station: Ave Ccfse A fyre
Clark Fke Heron 199940 1494004000
~Kootenai Libby 119860 8+587+000
Yellowstone Sidney 114810 8+550+000
Missouri Wolf Pte 99170 69639+000

4e Comparisons: A'/Yre: A* Storage:
Lo0loeRe avere virgin flow 1922-67 1347009000 6440060,000
Hissouri Re at Kansas City 4095009000 8590004000
Columbia at mouth 18050009000 5590004000
Sacramento (at Sactos) 1794004000 ?
San Joaquin (at Vernalisy Dtwe 394484000

Tracy and Modestoe)

Welly that'®s about the last 1*'11 ba dealing quite so much
with just physical factse

Appropriaticn vse Kiparian Systams_of dater Rights

We aree as you all knowe an appropriation doctrine state.
We use  the appropriation system for deciding who has water
richtse Therefores it is sometimes cenfusing when pezople
reter to persons having riparian richts in Hontanas or in
the "Coloradc doctrine®™ statese What we refer to there
really is the rignt of accessy navigations and recreation or
us? of a water surface or of 3 stream rather than a systea
of water riaghtse

As in the case of the (onfederated Salish _and Kootepai
Iribes _ve _Naimeny Judge Jameson found that the various
landowners on the socuth half of Flathead Lake have federal
comton law riparian rightse If you were on another kind of
lake in Montana where the south half was not owned within a
reservations you would probably be neld to have riparian
rigints to wharf out to where you could utilize & canoe or
motordoat and utilize a lake or streames

So we have riparian rightse but we'ra not a riparian system
state: so far as water rigynts -- the wuse of water for
consumptive or other purposes are concerned, We do
distinguish betw2en appropriation states and riparian
statese although they all have that type of riparian rightses

Bepresentatiye _Roth: I would like to know what you mean by
the "dual use cf the word 'ripariant'¥e.

Al Stone: There is a dual use ¢f the worde A riparian
system of water rights is a system of sharing along a stream
that s not "first in timey first in right" but rather that
everybody elon; the stream gets to make a reasonable use of
tne  Streame Tre earlier view of riparian rights was that
everyhody along the stream had the right to have the stream
flow in its natural state as it a3always had wWithout
depletiony diminutions or alteration of its qualitye But
that was so restrictive that wmost of the riparian right
jurisdictions which would be most of the east coast and
miowesty changed to the doctrine of reasonable usees That
doctrine says that riparians can make a reasonable wuse of



the watere But they don't havz: a prioritye It®s a sharing
-~ everyone has equal righte In a riparian systemn you don't
usually run into the doctrine of prascription or asdverse use
because there is no time limit when a person miuht want to
exercise his riparian richte If he decides to put in a
little garden in 1977s and th:s stream is already quite
completely utilizeds he's not preemptede The fact that he's
Tater does not make any difference. The qguestion is whether
this is a reasonable wuse in comparison with the various
othar uses of the riparian streim.

Representative _Roth: Joesn't tnis have to uo with
contiquity?

A}l __Stone: It has to be riparian landy yese There ar2 two
doctrines on that. UOne is that of upjty of title. A porson
may have a narrow bit of riparian land close to a stream and
then buy some additional 1land contiguous to thate Une
doctrine is that <o lonj as there is unity of title then it
all has riparian rights.

The other doctrine is spurce of _titlee That is that you
never  can  expand  a riparian ricght and only that land that
has been in single ownership whicn is riparian to the stream
has riparian rightse Under the latter doctrines riparian
land continues to diminish because every time :ny land is
cut offy it will never again have riparian rights.

That's the riparian system of watar rightse The cther sense
in which I was using riparian was tnat we can all have land
that is riparian to a stream or a3 lake and we get riahts of
access and utilizetion for purvoses of boatings bathingy
fishings or something 1ike that as 3 consequznce of our
having riparian lande And thoss are riparian rights alsoy
but it's not a riparian system of utilization of water for
domesticCy industrialy minings ajricultural purposzss <tCe

ﬂgn;g;sn;gzigg Scully: How many states fpave the riparian
system?

Al__Stope: A1l of the states <ast of thne 98th meridi sn --—
east of that column of states which is North Dakotos South
Dakotas Nebraskas Kansase Uklahomas ana Texass All of those
were riparian doctrine states. Now 3 few of those states
envied our appropriation system 3nd a3 few of them Aadopted
the uappropriation systed of water rightss They changed over
utilizing what they called a police power —- sometimes with
a constituticnal zmendmenty Lut usually by statute. If I'm
not mistakeny Tennessee is an appropriation doctrine stote.
In jeneraly it's fair to say all the midwestern and =ast2rn
states started out as riparian doctrine statese.

The riparian doctrine 1is 50 restrictive with respect to
wiler2 you cdn use the water that wost of those stotes have
found it an unsatisfactory systoms They want to te able to
get the water away from the ricarian land in order to make
use of it for a city or industry or something lik” thate. 5o
they have 7Jone to legislatione vhat they have ended up with
is a3 combinationy Dy legislation of the riparisn doctrine
vith statutory permit systenmse They conme close to



approximating aspects of our own appropriation systems

Representative Scully: Under thne mechanics of that system
are there notice reguirements or any of those kinds of
things like you would have here for appropriation?

Al__ Stagne: Yese Where you have these changes by
legislationy they usually will j0 for permits and notices
and 311 of thate The discussion of the riparian system is
strictly by way of academic back- round for this committees
I don't think vyou are really <oing to care about detailed
aspacts of the riparian doctrinee You will be running into
thoughe probablys problems in other western states that
adopted what is known as the Califeornia doctrine of water
rightsa.

The doctrine that developed in California is not too
illouical @ doctrin2y but it is an awfully difficult one to
work withe

All of the Unitad States and its territories adopted the
Fnglish commen law —-=— that is the basis of our 1awe Under
English common lawe the riparian doctrine which I°'ve just
been talking about is the basic law of waterse So
California thoughty wells whenever anybody got a federal
poatant to land along a streamy then he took with that the
federal cqovernment®s riparién righte So you have the
riparian doctrine in Californiaa.

Meanwhiles the '4Y%ers and their successors were going 2nd

approuasriating water ~-- just diverting it out of the
watershed -~ which is not a permissible thing under the
rigdarian doctrinc. Californias, in 1850 and 1852 passed

statutes saying this was JeKe The only thing was that these
people were on federal land and so the California statutes
wero really just an exercise in free speech by the
California Yegislatures

In 1£66 after hNevaqa was admitted to the tnion and after the
discovery of the Comstock Lodey Senator Stewart of Nevada
ot through Conigress the Lode Mining Act of 1866e which is
reaslly tte 3enesis of western water lawe This act said that
the rights of the miners both to their lode claims and to
their use of watar shall be maintained and protecteds Thus
it recoynizeg the custom of "first in timee first in right"
in the mining countryy not only with respect to mining
claims but with respect to water lawe

So the California doctrine wase as worked out in the
horribple olo Yono case LuX Vs Hagine an 1886 case (it took
them that long to work it out)s you didn't acquire any water
right under the appropriation doctrine pefore the Congrass
passed the Lode Hining Act of lié66e This was because these
prople were actually just trespassers on the federal domaine
Fut there werse fevaeral patents under the Homestead Act of
1862 and other transfers of property from the federal
novernment to privete particse They acquired riparian
richtse So the oversimplified brief priority in California
ic: (1) tne pre-1366 reparian yrants from the U.Sey then (2)
pre-1856 apgropriations which <date as of 1866s and then (3)



post~1866 appropriations and riparian rightse And that's
the gist of the California doctrinee

The California doctrine geogruphically forins sort of a
parenthesis around the strict appropriation statese You
have Washingtony 9regony and California along the Pacific
coast and North Dakotas South Dakotas Nebraskas Kansasy
Okl ahomay anc Texase All of the mountain statesy Montana,
Idahoy Wyomings Utany HNevadas Coloradoy Arizonas and new
Mexico are strictly appropriation stateses All these states
declare that the law of reparian rights was never a part of
the law of the state.

Montana treated its water law strictly ss appropriation from
the Leginninge This was declared as 'the situation in
Mettler ve Aims Reaglty (Qe in 1921a

The trouble with the California doctrine was how on earth to
integrate systems where one person has a right to tak: water
aut of 2 stream and out of the watershed and another nas the
right to have that water flow pest his land with egual
sharing and no priocrity in water us<ees So 2ssentizllyy it's
an unworkable doctrine. It has some historical logic to ity
but to try to administer two 2ntirely different systems of
water 13w on the same sStream 15 a messSe (And this is a mess
that we may be coming to with respect to som@ of the federal
rightse) Therefores all of the California doctrine sta*tes
have really abandoned their riparian rights to the extent
they cane They've limited riparian rights to what a person
actually put to a3 benesficial usee. Instead of saying a
person has a right tc have a stream flcw past his lands they
say riparians have a right to the amount of water they can
prove they have actually put to a beneficial use during the
throe-year period prior to thae passage of this statute, In
California this was done by a 1928 constitutional amendwment
which was upheld in three California Supreme (ourt casesSe
(The Oreyon Water Code of 1907+ tne Washinygton Water Code of
1917s the HMorth Lakota water Lode or 1955y South Jakota in
1960y Nebraska in 1913y and Kansas in  194% and 1947
statutesy Odklahoma in 1963y end Texas following the Belmont
Plantations case in its stream adjudication act of 1967.)
So they have really been unable to work with the California
doctrine and have gone purely to statutory appropriations
for all future water rights and tney cut down their riparian
right to what was actually put ~o teneficial use,

Representative _Scully: Could you explain how Texas did
this?

The Texas Stream Adjudication Act of 1967 provided for
actual service of potice on evary known riparian ritht and
publicatione The riparian right holders were raguired to
supply proof of the actual quantity used durinj) the three
years prior to 1967 Since they had served everyone they
could find and published notices the act provides -— and it
has been upheld -- that there will pe no riparian riants
that are not a part of the subseguent decre: that followse
The Texas water rights board takes all the declarations and
claims of riparian rightss reviews themy and prapares a
preliminary decree which it subinits to the Texas equivalent



of our district courte Then there is an opportunity for a
hearing —— a considerably cumbersome processe Ultimately a
decree  is rendered and it is final -—- there are no past
existing rights following that adjudications and there will
be no future riparian rights bDacause a 1917 statute said all
water riahts would be acguired by permit and appropriations.

Senator Turnage: Lo any of these states that have converted

to the Texas concept have a8 constitutional provision like
ours? —

Al _Stopne: Idzsho's is probably the closest to ocurss but they
haven®t had this particular problers. Some of these states
did this conversion without any constitutional amendmentsy
a4s  in the case of the Jregon Water Code of 1909 and the
Washington (ode of 1917. Texas did not have a
constitutional change.

Representative Koth: If it wasn®t made constitutionally,
wWwho made the chanjes?

Al _Stone: The legislature and the ccurts. In Texas the way
was cleared by the Selmont Plantations Case which was a big
complicsted suit on the lower Rio Crandee The suit involved
a  yood deal of research into Spanish and Mexican water law
ang it finally resulted in the Texas Supreme Court declaring
that there are no inherent rijgarian riaghts under a Spanish
or Mexican qgrante You only jot a water right if it were
agranted yous The mere fact of naving riparian land along
the 2io Grande did nct confer a water righte SO the
legislature felt there was no prublem of & whole bunch of
Ancient riparian rights and enacted the Stream Adjudicaticn
Act *o simply strongarm the riparian rights that did existe

Sce except in Californias this has been done without
constitutional changee

Qriyins_of the Appropriations System

This discussion aims at the Montsna System of wator 1aw  but
it applies to 411 of the Colorado doctrine states —-
Mortaniay Idahoe Utuahe kyowminges Nevadzs Colorados Hew Mexicos
and Arizonaes

Tha birth and develooment of western water law is intimately
concerned with th2 development of mining JVaw and mining
policy in the United Statess In E£ngland, the crown haa an
intarest in wmineral property oeneath Dprivate lande and
therefcre when it established colonies in Americas England
had an interest in the minerals beneath private property in
the coloniase following the «uvolutionary Wiare and before
the formation of the Unit=d Statesy the colecnies succeeded
to the crown's rights in wineralse The Cantinental
Congressy in the Srdinancs of 172%y providea for the sale of
land in or32r to try to rais> monzy to pay for the
fevolutiondary Hare

After the formation of the Union in 1789y attempts were made
to raise money through the sale of public lang as a capital



assete That was pretty much of a failuree There was @ lony
period of very few sales and very little mining activitye
Poople  just went out and settl-d ¢n land but didn't pay for
ite In 18074 Congress passed an <«¢ct  that prohibited the
acquisition of any interest in opublic 1lands simply by
s:ttlement or occupancye Still they weren't makin, much of
their attempts to sell lande

Conaress then passed the General Preegxption act of 1241 for
the sale of 160A. grants for 3 3le25% per acre but reserving
311l mineralized 1ands. That reservation of ainsralized
lands continues in our land and mining policy with respect
to the settlement of th2 keste.

The Treaty of Guadalupe Hidalgo of February 2s 1848 cedzd to
the United States a vast area of land which included 211 ot
California and Nevada and oth2r landse Just a week before
it was signade gola was discovered on January 24, 1348, at
Coloema on the South Fork of the American Rivar betweon
Placerville and Auburn &t sutt2r's Mille This was kapt
secret for about six weekss thea the gold rush comrencede.

Althouoh we think of the ‘'4jers as people who traveled
across the continent in various types of wagons and across
the isthmuse it was actually an international Jold rusn.
There were Welsh minersy German minersy Chinese minersy lots
of Chileanse Mexicanse and people from all oOver the worlcs
The populaticn grew from 2,000 to 39000 to between 200,000
and 3004000 in the course of throe yearses

Trnes= people came upon the federal domaine They didn®t own
the lande We didn't really have any wmineral policy except

the reservation of mincralse So they took the federsl
minerals and there really was nc JeSe force to police this
sort of thinge. They sgreaa up and down the mother lode

country of Californias from around Weaverville in the north
to near Bakersfield in the scuth in tne foothills of the
Sierrase They never found the aother lodes but instead were
mostly placer minerse

These *49ers were not gwners of landes mineralsy or watore
They were actually trespassers on foderal property and
converters of federal mineralse At times the miniay camps
in the mother lode country wers lawless and reckless areas.
But they formed @mining districtse. The mininc districts
formed wvarious rules and regulations which later were Jiven
the force of lawe They also commenced their own sSystem of
| aw enforcement. Some of it was rather crudey like
banishment of floiginge even Capital punishiente. lut they
did begin to establish ordere

About.  that time nationdl policics entered in 3nd it ~as
desirable to have 2 couple of s:znators from 4 free state
tecause the slavery issue was arisinge As a consequence of
that aspact of politicse California was admitted in 1350 9o
the Unione The State of California promptly passed its own
self-interest legislationy ths Possessory Acts of 1850 and
13529 confirming th2 right of the miners to take the federal
mineralsy divert the federal wotere and to occupy their
mining claims in accordance with the customs of the various



MiNin.g CampsSe

Among the custons generally sdopted in the camps was that
the first person tou stake out a claim had the first right to
ite The first person to divert a stream to use his rocker
or pan had the first rijht to that amount of watere. This is
the doctrine of "“fFirst in tim2e first in right" and is the
2mbryo of our system of prior appropriation.

Still there was no basic federal policy except the
reservation of all mineralized 13ndse So in UeSa Ve Porrat
in 185¢ and in the UeSe Supreme Court casey the Castelero
case  in 1362¢ tne "49¢rs were found to be trespasseérse 1IN
1663y President Lincoln issued o writ to remove the miners
from the Almaden mines Tnis was based on tnat act of 1807
thet seid you can't acquire a rijht to real property Oy
simply occupancy and possessions

The @iners were thus threatened even though the UeSe really
had nu ability tc enforce the writ against the two to three
hurnared thousand miners who had come to Californiae Another
thireat was the Homestead Act of 1852 The Homestecaders did
have leqal rights uncder feder2l lawe tfforts were made
nationally therefore to legitmatize the claimed rights of
the miners to be on the public domain and take the gold and
s0  forthe But the eastern interests were opposade Hencey
the issue of whetner there should be free mining or whether
the United States shoulg get some royaltys leasey or rental
-- scme profit —— out of these pcople who were simply Just
grabbing the public rineralse

The issue of free mining had arisen by the time the Comstock
Loda was discovered in 1859« The Comstock Lode at Virginia
Citys Nevadas about halfway between Carson City and Renos
was the ricnhest Jlode of pracious metal ever discovereds
This discovery and its immediate exploitation made the issue
of free mining even more  criticale Probably the eastern
interests would have passed legislation setting a different
direction but for the Civil Hare. The Civil War came and the
Nertin wanted te pass the 13th ang  l4th Amendments to the

UeS. Constitutione (Abolition of slavery and involuntary
servitude in the 13the and that 211 persons born in the Ue3.
or naturalized are citizens of the UeSa) So Nevada was

adnitted for that purpose in 1264 The 13th Amendment was
passed in 1365 and the lath in 1866e.

Senator Stewart of MNevada was largely responsible for
maneuvering through the Lode Mining Act of 18é6s The Act
recognized the customs and usay2s of the miners under the
rulas and regulations of tne various mining campse The Act
also recounized their appropriation cf water and said that
should be Wmaintained and protacted"s It recognized the
existing uses of water for all purposes althougn it only
recognized the wmining rights for lod® minings Thats of
courses was because of the value of the Comstock Lode. In
1870+ the Act was broadened to recognize placer minings In
1272 the law concerning metaliferous minerals that was and
still is toaay tnhe basic mininj lavd was enacteds

Finallyes the DUesert Lana act «f 1877 provided for the



settlement of western landse Tnis act provided for the use
of water by prior appropriation reserving only to the United
States the nonnavigable  unused  weter for future
appropriatione. :

The California doctrine states said there were no
appropriations wuntil 1866 when Senator Stewart ot through
the Lode Mining Acte which confirmed and maintained people
in their use of water., But the Colorado doctrine states
said that all the act of 1866 gid wés to recogniZe the
usaaes and customs of these arid statess Coloraco was the
first of these states to say that there were never any
riparian rights in these stiates. They have uslways been
appropriation doctrine states and the fe2deral government hes
conceded our pzople's right to take water on a first in
timey first in right basis out of the watershed if tnat®s
where it is neededs That recognition by Colorade in 136€6 is
really the genesis of western water 13we

Thet is a1l I nave to say 2bout the origins of the
appropriation systeins

The Desert Land Act cof 1377 is a pretty basic act to use In
the California-dregon 2 _Company.  ¥e 2 Portland Cement
Companys a UaSe Supreme Court case of cbout 1936y the court
said the Desert Land Act in effoct severed the land from the
water  and  permitted the setrlers in the west to acquire
lanis But when they acquired landsy they ,0t no water ri<nte
You jet no riparian right from tihe federal governsent and no
appropriation right eithers All you do is patent the lance
In some instances your 1and settlement act raquired people
to irricate or make use of watérs but you didn't et  your
water right froimn the federal governmente The act separated
the land from the water and provided for peogle acguiring
their water rioght through varicus state lawse

So it's based op  the Desert Land Act and its rredecessor
actse as well as the recoynition of ths customs thot existed
before then by which the State of  Montana decides it can
allocste water according to th: system w2 had prior to 1773
and according to the 1573 Wdater Use Acte

fopresentative Roth: Dian®t th:e ULe2sert Lanyg Act  provide
that vyou could obtain 320A. and they had to file and prove

Al _Stope: The acreaqes are different in  some aredsy but
that is correcte. (rdinarily the settlers had to develop the
land befcre they could get ctheir patentes That usually
reguired ditches and the application of water.

Representative Retp: Did they file tefore thay wade  tneir
ditches? '

Al _Stone: Yese They filed on tie Tand theay wished to claim.
Then they would have to prove up th2ir claim oy showing they

had applied the water to & tbGeneficial wuse. It was
apparently conceded without Juestion by the foderal
govearnment that the people were aquiring their water

pursuant tc state water rightse SO there was just a4



saparatn means of acgquiring land and water.

This doctrines howevers is not without exceptionse Federal
rights do not stem from the Uesert Land Act or any prior act
such 2s the Act of 1866s It is an entirely separate system
of water richtses We may thus nave some California doctrine
type problems with 3 couple of systems of water lawe

This is illustrated in the Federal _Power COmmission Ve
Qrecon surrounding the licensing of the Pelton Dam on the
DesChutes Rivere The state opposed construction of that
dame The DesChutes was 2 nonnavigable river —- or at least
concedsd te be such for thne purposes of the cdsea Oregon
said tnat after the Desert Land Act you must follow state
procadures to obtain a water righte Oregon said theat
building the dam would be too damaging to the salmon run on
the DasChutas Rivere The district court and the ninth
circuit follewea what was then western water law and
affirmz22 that the Lesert Land 4ct had severed the water from
the land and that water rights could be granted only under
stat>  proceduresa. The UeSs Supreme Courts fioweversy seid
this ~as wronge The Descert Land Act applies to public lands
open to settlement. When the ftaoderal government withdrew
1and for Indian reservations and som2 for a power site, the
land was withdrawn also from the application of the Desert
Land Acte

In Arizona__yas__GLaliforniae this was carried forwarde The
UeSe Suprome Courty in 19£3y confirmed ond extended the
Pelteon Dam  case saying the YeSe had withdrawn wildlife
refuges around Lake Meaas recreotional areas around Lake
Yozde about five or six Indian reservations along the
Colarado Rivers 4vhen the UeSe withdrew those lands it alsos
without sayina so» withdrew zanyone!s right to the water
winicit those rescrvations would need for the purpose of the
reservations

¥e are concerned vecause those resarvations (at least nearly
all of them) have a priority acete as of +the day the
reservation was createde A guantity of water that has not
y2t been determined (except on the Colorado in the case of
Arizons _ve _Laliforpnia wherse the UeSe Supreme Court did
quantify th: amounts for various uses) wWas thus reservede.
Nowse todays we ar- concerned anout rather lardge lawWsuits in
which the United States is a party and 311 other users on
the stream are parties to try to quantify s well 3s to give
3 priority date to federal water rightse The federal
government says that it nas alr2ady been conclusively said
thet its rights Jdo not stem from the Desert Land Act or any
prior actes

Ropresentative Scully: When we embark upon an all-out
adjuaication effort as we are trying to do nows do you
anticipate that the federal covernment should be a party to
that action cnade 1 f 5oy what ere tie chances of ending up in
feasra2l court ratinor than state court?

Al__Stioge: In the first places I think that our Jeneral
ad judication under 89-870 to &9-879 should include all water
rights within the stream or source to be adjudicateds. It



should include federal rightsy groundwater rightss and it
should include Indian rightse.

If it weren't for the McCarran Amendment, that would have to
be in federal court because it would be a suit against the
feder al government on a federal iSSU€Ce The McCarran
Amendment to the Cepartment of Justice Appropriation Acty
1953 (43 USC 666) gives jurisdiction to the states when they
are conducting a3 general adjudication of a stream to join
all federal int=zrests in oru«r to get a complete
ad judicatione. So you can have this proceeding in a state
court. Furthermoresy if it is stated in a state cnurty it is
fair to say now tiat it will not be removed to a federal
court. In recent history a Lolorado case was removea from 2
federal court to a state courte

That is called the Aken cases Colorado River Lonservaincy
District ve UeSe 424USRLES800y March 1976« There is quite
a bit of jealousy between the federal government and state
interests with respect to adjudication of waters. The
f2deral government thinks that if you let this <o through
the state systemy the federal interestsy . Indian interestsy
etce arz going to get shor: shrifts The stat: interests
think not only that they can do it fairly by that they know
more about western water law than the federal people. They
have been dealing with water law in the state courts for a
century now while water law nas not been a subject for
fedaeral courtse Thuse the LeSe firouqgnt the Aken cdse in  the
federal court in

Denvere The state of Colorardo then imrediately started a
state proceeding to adjudicate the same watersy rouchly a
parzallel proceeding and then imnediately moved for dismissal
in federal court in deferance tou that state action. That
would be very unusual were it not for the MeCarran
Amendment.

The 10th circuit court reversed the district court and said
the federal government did not have to Jdefer to the state
action and refuser to dismiss the cases In 3ppealy the UeSa
Supreme Court said that because there was no consideraple
proceeding yet in the UaSe District Court and where the
stat> has a systemw for general adjudication of its streams
and the state adjudication process 1S a Joing concerns it
would be best for the adjudicdtion to be carried on in the
local state district courte There were a number of reasons
given including that the stat.e court is nearer thoe partias
involved then was lenvers. Lut basically they scemed to
think state had  an adequate system and that thoe policy of
the McCarran Amendment was to purmit stdates to go anead and
adjucdicate all richts includiny federal rightse So I think
there is noc good chance that a state eneral adjudication
would be removad to a federal court and there is a chance a
faederal attoempt to adjudicate can b2 removed +to the state
Courte

In order to parallel this casey @ motion to dismiss should
come at the inception of the case to assure that there would
be no considerable proceeding in the federal district court,.



Representative Ramirez: were there any Indian water rights
in that case?

Al__CStong: Yese They would be included in the actione
There is a auestion with respect to Indian water rights
which 15 ot present unanswerede This case doesn't answer it
except unless you infer some things from it and Arizond ve
Culifornide The extreme Indian position is that the Indians
conveyad property  to  thne United States reserving to
themselves (in Treaty Reservations only) lang ande by
implicationy water which belongs to them from primordial
ddyse Ther« is no priority =-- the right extends back
infinitelye Their rights can neither set in a system of
priority nor quantifieds To the extent that they need the
water and can make use of ite they have that right,

With respect to other federal reservationsy the reservation
aguctrine seems to be that there is a priority datees That is
the date the reservation was created by act of (Congresse by

Presidential decrees or othurwisee. Also the quantity of
water needed for tne purpose of that reservation can be
ascartainad. The issue  should have been thrashed out in

Arizona wve Califorpnia but it didn't have tc be because the
Indian Reservations involved in that case were not treaty
reservationse They  were  all executive  order or
Congressional enactment resaervationse The UeSe Supreme
Courty citing Hinters. . ¥Ye_ _ieder which was A treaty
reservation casey and citing indescriminately treaty and
nontreaty reservation casesy allocated ceurtain numbers of
ascre foet of watur or enough water to irrigate the irrigable
acreage whichever is lesse In =ach instancey the right was
civen @ priority dates the uate cof creation of the
reservationy and a3 precise amount of watersa If left open
the guestion of whether on treaty reservationss which they
did not deal withy thers nmight bLe a different priority date
or gquantificatione It is of some significance that the
Supreime Court was apparently unconcerned about the fact that
these w2re nontreaty reservationse

In the Aken case  there are Indian Keservations involved,
Tite UeSe Supurems Court again tetally ignored whether there
might be a differance between the two types of reservationse
It said {(pl24C Sunreme Cte Reporter) "The reserved rights of
the United States =2xtend to Indian reservations (Hinters ve
UeSs) and other fegeral lands such as national parks and
forwsts (Arizong _vae _Californiz)"e. That is an example of
where they are mixing Wintersy @ treaty reservation cases
with Arjizopa ve Laliforgia involving nontreaty reservations
without reacoanition that there is going to be any difference
at 31l

It may not be fair to extrapolate from that that the Supreme
Court is ¢geing to go in the direction of saying the Indioan
watzr rights date from the acote of reservation and are
quantifize on tie Dbasis of the purposas the reservation
could reasonably make use ofe

{In sintersy there is languace ¢goincg beoth wayse It is not a4
clear case on that points)





































































NOw e The Pacific southwest needs more water as soon as it
can and the quastion is where are they goiny to get the
wstere

There have been 2 number of suggestionss They started out
with a rather modest idea of hos much water they might take
say from the Columbia and where they might take it from the
Columbiae As I wentioned yesteracdys the C(olumbia flows
somewhere between 180 million to 189 million acre feet per
yrare Keep that figure in mind wnen we talk abour the
Colorado flowing somewhere around 13«7 million acres a yeare
Yast difference. The Columbia has historically siaply
over flowed all of the dams on toe Columpia during the spring
runoff and dumped millions of acre fecet into tas pacific
Dceans I doubt tnet there will be any spill this year
except for the purposes of allouwing s3almon fingerlings to <o
downstreame The chief engineer of 3onnerville Powar tells
me  that when they finally install all cf the generators —-—
adaitional generators —— for peaking power on the (Columbia
that only in flood years will tnere be any spille Tho
Pacific Morthwest can use the watzr in the future —-- all  of
it for power purposesy whereos the Scuthwest would like it
for foody essentially auriculturees The initial estimate  as
to how much they would like to cet from the Columbii was
around 2 or 2 172 willion feet put their estimates have gone
as hiyh as 13 million acre feet at the Dalles with a lift of
S¢000 feet cver mountains and transporting it 19230 miles to
Hocover Dam at a cost of about 311 billione This  would
double the «current Southwest water supply end that¥sy I
Juessy enoughe Here's a map of the Colorado River sasin
area where the dems are and that's just & brief rundown on
that historye

You'r2 more interested in tne Missouri River Basin area than
the Columbiae I don't have anything as specific on the
Missourie Having taught a summer in Texasy [ know that
Texas very desperately wants nore water in their high plains
area. In the area around Lubbock and Plainview in the high
plains of Texass they have teen drawing watar fromn the
Ggalala formation «nd also the Panhandle of Oklshoma and
that essentially is nonrecnhar ;eablee The rechargse is so
small that they®r2 really minin: the water just like you
mine oil or co3l and other mineralsy because tne recharge
rate is nealigibles Consequently the water table has bzen
dropping in that area over a4 long period of time to the
point where the pumping depth is so qreat that land values
have been dropping over the last decade in that aArcee so
Texas has looked over to its own east —— che Cypross  River
gasin and that area over by Louisiona =- to see ¢bout
transportin; some of its own water up to the high plaing
which involves always regionil conflicets anc also tapping
the Missouri downstream from For*t Randall Dam and bringing
watzar along the slope of the plains east of Denvar down to
the high plains areae They've oceen looking =2verywhere for
water and 1 don't know what they are dgoing to finally eny up
witite A1l of that area i1s water—shorts much more so than we
are here in Montanas especially in the Columbia drainagea.

Ihe wild and Scenic_Rivers Act






































































































































